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Arising out of Order-In-Original No. CGST/WT07/RAJ/51/2022-23 datedGs- 28.4.2022 passed by The Assistant Commissioner, CGST Division-VII,)
Ahmedabad North

'3141cicbctf cITT -;:,n:i- JfR "qdT / Bhavesh Rajnikant Sachdev
(-=cf) Name and Address of the G 301, Indraprashth-9, Opp. Nissan Residency

New Ranip
Appellant Ahmedabad-382480

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

/a wslargrlrur 3mdaa:

Revision application to Government of India:

(1) a4ju Garaa sf@fr, 1994 6lmr 3a#) saggmil ha ii q@tar rrr
cBl" Gt-errk qu qga h oiafagrlrv 3raaa 3rfhRa, ura fl-<cbl{, fcttr A3JIW-l, ~
fqur, =atf ifra, fala rat,iti, fa««ft:. 110001 alalftaRg:

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep
Building, Parliament Street, New Delhi- 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to ~uh-section (1) of
Section-35 ibid : -

(cf)) ~ l=fffi qfj" ifarat sa?fl erPleb I { '@Fl ~ fcITT:rr iJ 0&FIR IT '3i-;[f cf? I{-@ I~ if <lT fcITT:rr
-~~.§ I l I I { ~~~ 0,§ I l I I { B l=fffi "€f "iJf@° §Q° l=Jllf "#, <lT fcITT:rr 'J..J 0,§ ll 11 { 'lfT rustia?a f@fl are
/$%=Safa»ft rut saant fearatrig{n,·" k\ti R In case of any loss of goods where the loss occur in transit from a factory to a
~: C2) ,;'.?at~house or to another factory or from one warehouse to another during the course
• ,,, ,,. 'l,.,,,<-bff.p1rocessing of the goods in a warehouse or in storage whether in a factory or in a

, ' /* warehouse.

(I) irab sag fat#iIur#gr f.-l qfRl a metu qrma a faffsq@hr yeaaema
uIda eaaRa#airlituah are fh»ftgagarPuffaa ?t



In case of rebate of duty of excise on goods e2'.rported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(cn) 4f@zecorgar f@gfr i4rd kbare lurera per )) fufa furnramarst
In case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.

() 2if 3naa st 3naze h gram a Rg itsh#fsrsaln{sit eh err#st
sit zr err u4 fur k galfa srgaa, er&la k zrruRaluu ur sarifa 3ff)f2)
1998 ~ 109 "[RT~~ TfQ.""ITTI

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) h4tu 3aryea (ardie Pura4l, 2001 hRu 9 h aiafa faffs qua inzg-s
at ufait , )fa arr a uf 3rat )fa faaah lag-srhr vi rf sr2 a6t
tat ,Raj hu3fr 3lac flu srr aRl Gr# arr arar < pr ger ff k fafgr
35-ufRat# gar h us«a4ts-6 ear alR 4ft@tfafez

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rf@a7 37lar azi ieaq van va erg uh ur 3wka git u1 oo/-k
mar alsu sit szi ieram gsergk snarl dT 1000 / - cp1 tifrn~ cp1~ I

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

fr yes, h#ta 3ala yesvi ilara34)fl nruf@rasUr auf rah:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #4l4 Gara ca stf@fur, 1944 #l err 35-s#tr3s.zh siafa..
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) GsaR@fa aR3a sag rgurk srenrar at srfa, sr4hataark l «#tr zgca, bad
3I gee gi hara 3rd)#tr -zmruf@raw (R@rt@z) a67 4f@ el#la @lat, '3-iQJ:IQl<StlQ if 2nd 'J:JTffi,
cil§J:Jlffi 'J..fcA", '3ffi«ff, frR°'c.R11TR, 0-iQJ:JQlci!IQ-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadn1plicate in form
EA-3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of

/;;~s.1,00?/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
~~;;~~{r~'7~nd 1s upto 5Lac, 5 Lac to 50 Lac and_ above 50 Lac respectively 1n the form of.,· gr '/_:SJ.·} \ ~~J~sed bank draft m favour of Asstt. Registar of a branch of any nommate public
? @, lg#for ban of the place where the bench of any nominate public sector bank of the
a.. c~- ' ,i,..:f.1 • h th b h f h Tb al~""<0-.::...>·'.{>w'fl!Ce w ere e enc o t e n un 1s situated.

:" aezr on2sr a cw{p err?sil atratar eanut 4er star an fg#ar gram
3qf#a in faua aifeu za anr a @ha gg int fa iffigr trcit cpf[[ "ii" ffi ~~ 1:f~
3rflflr znraff@rasot alua 3r4la qralaa#) us 3la flu sra? t



In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. I 00 /- for each.

(4) ..tJ Ill Izq zyea 3f@,fu 1970 qnr is@if@er 6l srgat -1 h 3iafafufRa fagarr 3#a
3rlaa ur err?r unferfa [oft ,if@rarta on?r a a ula al ua ufau vs 6.50 mt cl?T
.-lJllllcill~~WIT~~I

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) s i «isfr 1mrai al fjaoraare fuii aft '3-fR ifi 'crlR Ji lcf5 f%fa -~ \.1lTdT % \!]1"
far zyea, #ta3aa zecovi laras 3rdi#ta znnfrasur (aruffafn)Ru, 1982fgaer
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) fl zre,kl 3araa za vi has ft«flu znnf@raw (Ree) gas #fa er4hat h
~if cbc1aJ1-Ji11 (Demand) "Q;cr~ (Penalty) cl?T 10% qa sataoar3rfaf?n graif5, erf@raa
qaa 10 #ls uu ?I (section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

ha3al zyeasj haraa 3iafa,fr ah afar a5lit (Duty Demanded) I
(25) is (section) 1 lD ~~H~ffl;
(26) fear +aa r@z3feealta,
(27) #fa2fee uitaRu 6 haa2uft

re qfs'«if 3rfa i uz? qa sat 6l gear@lg er4le afa«aasa fuqfa sat
R;l!PTll"f % I

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(xxv) amount determined under Section 11 D;
{xxvi) amount of erroneous Cenvat Credit taken;
(xxvii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) gr of?r a uf arfie uifreur arsf zyea srrareaa aus f@a1fa gt at l=lTff
fag Tu yea ± 1o4taru 3j szi baa avs @a/fa l as assh 1omaru #Rt st
tfcf5"ill%1

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute."
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F.No. GAPPL/COM/STP/1703/2024-Appeal ~

ORDER-IN-APPEAL

The present appeal has been filed by Mis. Bhavesh Rajnikant Sachdev,G

301,lndraprashath-9, Opp. Nissan Residency, New Ranip, Ahmedabad - 382480 (hereinafter

referred to as "the appellant") against Order-in-Original No. CGST/WT07/RAJ/51/2022-23

dated 28.04.2022 (hereinafter referred to as "the impugned order") passed by The Assistant

Commissoner, CGST Division-VII, Ahmedabad North (hereinafter referred to as "the

adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

AMKPS4868E. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the Financial Year 2014-15, it was noticed that the appellant had earned an

income of Rs. 11,05,249/- during the FY 2014-15, which was reflected under the heads "Sales

I Gross Receipts from Services (Value from ITR)" filed with the Income Tax department.

Accordingly, it appeared that the appellant had earned the said substantial income by way of

providing taxable services but has neither obtained Service Tax registration nor paid the

applicable service tax thereon. Details are as under:

Year Total sale of service as per ITR Service tax short paid

2014-15 11,05,249/ 1,36,609/-

The appellant were called upon to submit copies of relevant documents for

assessment for the said period. However, the appellant had not responded to the letters issued

by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. CGST/AR-V/Div

VII/A'bad N01ih/TPD URJl 18/20-21 dated 27.09.2020 demanding Service Tax amounting to

Rs. 1,36,609/- for the period FY 2014-15, under proviso to Sub-Section (1) of Section 73 of

the Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; and imposition of penalties under Section 77(1), Section 77(2) and Section

78 of the Finance Act, 1994. The SCN also proposed recovery of service tax for the period

from 2015-16 to 2017-18Upto-June-2017).

2.2 The Show Cause Notice was adjudicated, vide the impugned order wherein

considering the submission fled by the appellant, the adjudicating authority confirmed

demand of Service Tax amounting to Rs. 90,253/- only under proviso to Sub-Section (1) of

Section 73 of the Finance Act, 1994 along with Interest under Section 75 of the Finance Act,

1994 for the period from FY 2014-15. Further (i) Penalty of Rs. 90,253/- was also imposed on

the appellant under Section 78 oft%/qi#ts"%, 994 6 Peaty of Rs. 5,000/- was

imposed on the appellant under seed6fa.gji@e) or de Finance Act, 1994 and @ii)

5 #%-' :.e s3\ ·4\' -.N.-- '"a s
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F.No. GAPPL/COM/STP/1703/2024-Appeal

Penalty of Rs. 5,000/- was imposed on the appellant under Section 77(2) of the Finance Act,
1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal on 06.09.2023 along with an application for
condonation of delay.

4. On going through the appeal memorandum, I find that the impugned order was issued

on 28.04.2022 and the same was received by the appellant on 28.04.2022. The present appeal,

in terms of Section 85 of the Finance Act, 1994, was filed on 06.09.2023, i.e. 436 days late

from the last date of filing the appeal. The appellant in their application of condonation of

delay inter alia stated that he runs cab business and mostly stays out of station. Therefore, he

couldn't manage to file appeal on time and delay was occured by 436 days. The appeal was
filed on 06.09.2023.

5. It is observed that the relevant Section 85 of the Finance Act, 1994, provides that the

appeal should be filed within a period of 2 months from the date of receipt of the decision or

order passed by the adjudicating authority. Further, under the proviso appended to sub-section

(3A) of Section 85 of the Act, the Commissioner (Appeals) is empowered to condone the

delay or to allow the filing of an appeal within a further period of one month thereafter, if he

is satisfied that the appellant was prevented by sufficient cause from presenting the appeal

with in the period of two months. Relevant text of Section 85 is reproduced below:

"SECTION 85. Appeals to the Commissioner ofCentral Excise (Appeals).

(1) Any person aggrieved by any decision or order passed by an adjudicating authority
subordinate to the Principal Commissioner of Central Excise or Commissioner of
Central Excise may appeal to the Commissioner ofCentral Excise (Appeals).

(2) Every appeal shall be in the prescribedform and shall be verified in the prescribed
manner.

(3) An appeal shall be presented within three months from the date of receipt of the
decision or order of such adjudicating authority, relating to service tax, interest or
penalty under this Chapter, made before the date on which the Finance Bill, 2012,
receives the assent ofthe President:

Provided that the Commissioner ofCentral Excise (Appeals) may, if he is satisfied that
the appellant was prevented by sufficient cause from presenting the appeal within the
aforesaidperiod ofthree months, allow it to be presented within afurther period ofthree
months.

(3A) An appeal shall be presented within two months from the date of receipt of the
decision or order ofsuch adjudicating authority, made on and after the Fznance Bzll,
2012 receives the assent of the President, relating to service tax, interest or penalty
under this Chapter: ,3227

.;,~ --- c. ~-g%
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F.No. GAPPL/COM/STP/1703/2024-Appeal -:

Provided that the Commissioner ofCentral Excise (Appeals) may, ifhe is satisfied that
the appellant was prevented by sufficient cause from presenting the appeal within the
aforesaid period oftwo months, allow it to be presented within afurther period ofone
month."

5.1 I find that in terms of Section 85, the limitation period of two months for filing the

appeal in the present cases struts from 28.04.2022 and the appellant were required to file the

appeal on or before 28.06.2022. However, the appeal was filed on 06.09.2023, i.e. 436 days

late from the last date of filing the appeal, which is beyond the period of one month which the

Commissioner (Appeals) may condone. Therefore, I reject the said appeal considering Section

85 (3A) of the Finance Act, 1994, as I have no jurisdiction to condone the delay beyond the

condonable period of one month.

6. In view of the above discussion and well settled law, without expressing any opinion on

the merits of the case, I reject the appeal filed by the appellant on the grounds of

limitation.

7. fa #af arr zfRt&aftaRqzra 3qt a@ far star?t
The appeal filed by the appellant stands disposed of in above terms.

'

Attested

~
Manish K.uamr

Superintendent(Appeals),
COST, Ahmedabad

By RPAD I SPEED POST
To,
M/s. Bhavesh Rajnikant Sachdev,
G 301,Indraprashath-9, Opp. Nissan Residency,
New Ranip, Ahmedabad - 382480

The Assistant Commissioner,
COST Division-VII,
Ahmedabad North

Appellant

Respondent

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, COST, Ahmedabad North
3) The Assistant Commissioner, COST Division-VII, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North
- (for uploading the OIA)

VJ Guard File
6) PA file
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