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Any person aggrieved by this Order-in-Appeal may file an appeal or revision

application, as the one may be against such order, to the appropriate authority in the
following way. '

YIRH WRPR BT GRIGUT STIGT:-

Revision application to Government of India:

(1) DT IATe Yeob SMRAMTH, 1994 ST YRT S = FaT¢ ¢ AMG! & SR F q@ied URT
B FU-YRT & YUH IR & SIeTd TRIAU 3ide e+ ufm, yRd TR, [ 935ed, o
faumT, A i, Siaq du Yaw, 9ae ani, 75 el 110001 @1 3 ST =1RY -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of
Section-35 ibid : -
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%1 In case of any loss of goods where the loss occur in transit from a factory to a
¥archouse or to another factory or from one warehouse to another during the course
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o processing of the goods in a warehouse or in storage whether in a factory or in a
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, W/e;rehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

@) e gew &1 YIaH Y o l{r\faéaw (T a1 Y™ oY) Fald fasarn A gl

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

@  oifon Iaed B S Yeb b Y %m@@%%?mﬁ_ﬂé% aﬁ?ﬂi‘f@ﬂ%w
W =9 YR UG oH & gaiiie e, S % gRT UG Ol 9Hd IR 91 91e H o ifuad (H 2)
1998 YRT 109 ERT YK fbT TTENI

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) =T IAET Yo (3 Fawmaelt, 2001 & Faw 9 & sidvid RIFEY uoe e gu-8 |
< ufdl 8, O emew %l enew U ot @ o O & iRy w-Sime™r Ud ofie Smer &1
- ufedt & Ty Ifd emdeT forar ST =1feu) J9% W \ial § &1 87 XY & fdid URT
35-3 & Ryia w1 & WM & Iag & WY TR-6 T &1 Ul o €9 =13l

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RIS 3MdeT & WY el Hol Yo H U6 A w03 1 SO $H gl T0d 200/- B
YA 1 OITY SR 5151 SR U6 ARG 3§ S1el 81 dl 1000/~ B BT YT &1 oY

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

FHT Yow, ST IeTeH Yo Ud JaT & SUieliy =ararireeor & uid Srdie:-

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) B IUET Yoo HAMTH, 1944 P URT 35-81/35-3 & 3fehick:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) Iaafared ke § qmq-&gw & ST B ST, ST & AmEe B WA Ywp, I
IeTeT Yo Td Wy Sidieiid =it (Rce) 31 ufdy aeffa fifeewr, erevemie o o Are,
AT YT, 3FERdT, PRYATR, EHeEIE-380004 |

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2"floor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form
EA-3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/~ and Rs.10,000/- where amount of duty / penalty / demand /
o, eéfund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
v“',c?:?g?sed bank draft in favour of Asstt. Registar of a branch of any nominate public
I)se;c:;‘or bank of the place where the bench of any nominate public sector bank of the
4}“13;1%,1"’06 where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) TR ek HAMTH 1970 TuT TR B SR -1 & 3favia Fuifd [y erer gaa
SIS A AR TURURT Fofe TR & emewr & 9 7o &) U TR = 6,50 U9 @]
AR Yo feope ol 8191 a1y |

One copy of application or 0.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) T SR Welfe wiwrell Bl Fefor ove are fiell @t ok o e s e o & o
R S, sl ST Yoo Ud Yoty sitiieftr =i @i Row, 1980 T RfRa gl
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982,

(6) W e, ST IeAeT e T Aareh? el rafiienor (Rede) i Ry et
AT § BAGHNT (Demand) T & (Penalty) T 10% Ug ST ST 3Rar 3 g, eifdieag
Td ST 10 $US BUY 81 (Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(xxv) amount determined under Section 11 D;
(xxvi) amount of erroneous Cenvat Credit taken;
(xxvii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) T AN & Ul 3rdiier WiBRUr & wwe Sef Yeb SHUdT Yoob IT US fared o a AT
fT T Yeob & 10% YA W 3R SI81 Had avg [Ja1ied 81 99 <08 & 10% YA W BT o
REi!

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”

3
2,

of IHE 604,4’,

N
&
‘:(\
o}

&S

L’(S ey

:{“}
i
H



F.No. GAPPL/COM/STP/1703/2024-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Bhavesh Rajnikant Sachdev,G
301,Indraprashath-9, Opp. Nissan Residency, New Ranip, Ahmedabad — 382480 (hereinafter
referred to as “the appellant™) against Order-in-Original No. CGST/WT07/RAJ/51/2022-23
dated 28.04.2022 (hereinafter referred to as “the impugned order”) passed by The Assistant
Commissoner, CGST Division-VII, Ahmedabad North (hereinafter referred to as “the

adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.
AMKPS4868E. On scrutiny of the data received from the Central Board of Direct Taxes
(CBDT) for the Financial Year 2014-15, it was noticed that the appellant had earned an
income of Rs. 11,05,249/- during the FY 2014-15, which was reflected under the heads “Sales
/ Gross Receipts from Services (Value from ITR)” filed with the Income Tax department.
Accordingly, it appeared that the appellant had earned the said substantial income by way of
providing taxable services but has neither obtained Service Tax registration nor paid the

applicable service tax thereon. Details are as under:

Year Total sale of service as per ITR Service tax short paid

2014-15 | 11,05,249/- 1,36,609/-

The appellant were called upon to submit copies of relevant documents for
assessment for the said period. However, the appellant had not responded to the letters issued

by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. CGST/AR-V/Div-
VII/A’bad North/TPD UR/118/20-21 dated 27.09.2020 demanding Service Tax amounting to
Rs. 1,36,609/- for the period FY 2014-15, under proviso to Sub-Section (1) of Section 73 of
the Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the
Finance Act, 1994; and imposition of penalties under Section 77(1), Section 77(2) and Section
78 of the Finance Act, 1994. The SCN also proposed recovery of service tax for the period

from 2015-16 to 2017-18(Upto-June-2017).

22  The Show Cause Notice was adjudicated, vide the impugned order wherein
considering the submission filed by the appellant, the adjudicating authority confirmed
demand of Service Tax amounting to Rs. 90,253/- only under proviso to Sub-Section (1) of
Section 73 of the Finance Act, 1994 along with Interest under Section 75 of the Finance Act,
1994 for the period from FY 2014-15. Further (i) Penalty of Rs. 90,253/~ was also imposed on
the appellant under Section 78 of th7/Ein§;,h[gé§Z%’g, 994; (ii) Penalty of Rs. 5,000/- was
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Penalty of Rs. 5,000/~ was imposed on the appellant under Section 77(2) of the Finance Act,
1994,

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal on 06.09.2023 along with an application for

condonation of delay.

4. On going through the appeal memorandum, I find that the impugned order was issued
on 28.04.2022 and the same was received by the appellant on 28.04.2022. The present appeal,
in terms of Section 85 of the Finance Act, 1994, was filed on 06.09.2023, i.e. 436 days late
from the last date of filing the appeal. The appellant in their application of condonation of
delay inter alia stated that he runs cab business and mostly stays out of station. Therefore, he

couldn’t manage to file appeal on time and delay was occured by 436 days. The appeal was

filed on 06.09.2023.

5. It is observed that the relevant Section 85 of the Finance Act, 1994, provides that the
appeal should be filed within a period of 2 months from the date of receipt of the decision or
order passed by the adjudicating authority. Further, under the proviso appended to sub-section
(3A) of Section 85 of the Act, the Commissioner (Appeals) is empowered to condone the
delay or to allow the filing of an appeal within a further period of one month thereafter, if he
is satisfied that the appellant was prevented by sufficient cause from presenting the appeal

with in the period of two months. Relevant text of Section 85 is reproduced below:

“SECTION 85. Appeals to the Commissioner of Central Excise (Appeals).—

(1) Any person aggrieved by any decision or order passed by an adjudicating authority
subordinate to the Principal Commissioner of Central Excise or Commissioner of
Central Excise may appeal to the Commissioner of Ceniral Excise (Appeals).

(2) Every appeal shall be in the prescribed form and shall be verified in the prescribed
manner.

(3) An appeal shall be presented within three months from the date of receipt of the
decision or order of such adjudicating authority, relating o service tax, interest or
penalty under this Chapter, made before the date on which the Finance Bill, 2012,
receives the assent of the President:

Provided that the Commissioner of Central Excise (Appeals) may, if he is satisfied that

the appellant was prevented by sufficient cause from presenting the appeal within the

aforesaid period of three months, allow it to be presented within a further period of three

months.

(34) An appeal shall be presenied within two months from the date of receipl of l’.he
decision or order of such adjudicating authority, made on and after the Finance Bill,
2012 receives the assent of the President, relating to service tax, interest or penally
under this Chapter : :
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Provided that the Commissioner of Central Excise (Appeals) may, if he is satisfied that
the appellant was prevented by sufficient cause from presenting the appeal within the
aforesaid period of two months, allow it to be presented within a further period of one
month.”

I find that in terms of Section 85, the limitation period of two months for filing the

appeal in the present cases starts from 28.04.2022 and the appellant were required to file the
appeal on or before 28.06.2022. However, the appeal was filed on 06.09.2023, i.e. 436 days

late from the last date of filing the appeal, which is beyond the period of one month which the

Commissioner (Appeals) may condone. Therefore, I reject the said appeal considering Section

85

(3A) of the Finance Act, 1994, as I have no jurisdiction to condone the delay beyond the

condonable period of one month.

6. In view of the above discussion and well settled law, without expressing any opinion on
the merits of the case, I reject the appeal filed by the appellant on the grounds of
limitation.
7. STVeT AT GIXT &S el T8, 3TUTet T [HIeT<r SR dieh o {ohaT S(TaT § |
The appeal filed by the appellant stands disposed of in above terms.
(STTT=E &9 )
Ag=h (erdtew)
Attested Date,;..ag_) .0S 2
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Manish Kuamr

Superintendent(Appeals),
CGST, Ahmedabad
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To,

M/s. Bhavesh Rajnikant Sachdev, Appellant
G 301,Indraprashath-9, Opp. Nissan Residency,
New Ranip, Ahmedabad — 382480

The Assistant Commissioner, Respondent

CG

ST Division-VII,

Ahmedabad North

Copy to: -

1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North

3) The Assistant Commissioner, CGST Division-VIL, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

. (for uploading the OIA)
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